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IN THE COURT OF APPEALS 
OF THE STATE OF UTAH 
PRICE-OREM INVESTMENT COMPANY, 
a limited partnership, 
Plaintiff/Respondent 
and Cross-Appellant, 
vs. 
ROLLINS, BROWN & GUNNELL, INC., 
Defendant/Appellant 
and Cross-Respondent. 
REPLY BRIEF OF CROSS-APPELLANT 
SUMMARY OF ARGUMENT 
The district court should have awarded plaintiff 
prejudgment interest on the jury verdict from the date the 
damages arose. Only by awarding prejudgment interest is the 
plaintiff made whole. Plaintiff was neither responsible for 
nor acquiesced in delays that would justify denial of 
prejudgment interest. In any event, the question of delays 
attributable to plaintiff was not raised by defendant below and 
may not be heard on appeal. 
Case No. 870550-CA 
Category 14b 
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ARGUMENT 
POINT I 
PLAINTIFF IS ENTITLED TO PREJUDGMENT 
INTEREST. 
Defendant argues that prejudgment interest should not be 
awarded because the damages cannot be "calculated with 
mathematical accuracy," and because plaintiff was responsible 
for or agreed to delays of the case. Neither argument is 
supported by the facts or the law. 
As the Utah Supreme Court decided in Fell v. Union Pac. Ry. 
Co., 88 P. 1003 (Utah 1907), prejudgment interest is allowed 
even on "unliquidated damages sounding in tort." _Id. at 1004. 
Instead, the law requires that the loss be measured by facts 
and figures. See Bjork v. April Industries, Inc., 560 P.2d 315 
(Utah 1977), cert, denied, 431 U.S. 930 (1977). That the loss 
may be subject to expert testimony, disputed by the defendant, 
or otherwise unliquidated until determination by the finder of 
fact does not bar the award of prejudgment interest. 
Instead, the law is intended to bar prejudgment interest on 
damages that are established by the jury or judge without any 
particular reference to objective evidence, such as damages for 
pain and suffering, defamation, wrongful death, etc. In such 
cases, the damages are not dependent upon facts and figures, 
nor are they tied to a particular date and time; contrariwise, 
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the fact-finder would be inclined to award damages as of the 
date of trial, thus taking into account the present value of 
the loss or damage. In these types of cases, the injured party 
is made whole by the damage award at trial, without an award of 
prejudgment interest. 
Rollins, Brown & Gunnel1 relies upon the Wyoming case of 
Anderson v. Bauer, 681 P.2d 1316 (Wyo. 1984), for the notion 
that real property damages cannot be determined with 
"mathematical precision." The case does not, however, deal 
with the issue of prejudgment interest, hence, the court's 
statements do not even rise to the level of dicta on that 
question. Instead, the case involved the proper measure and 
date of assessing damages to real property (and, incidentally, 
directly supports Price-Orem's position on Rollins, Brown & 
Gunnell's appeal.) 
In the instant case, however, Price-Orem Investment is not 
made whole unless prejudgment interest is awarded. The loss 
occurred and damages were determined as of 1974 and, absent an 
award of interest from that date to judgment, plaintiff con-
tinues to suffer from the loss of use of this money it would 
otherwise have had. There is no risk, as there is in a 
personal injury case, that prejudgment interest will over-
compensate the plaintiff. 
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Defendant also argues that because of Price-Orem 
Investment's alleged conduct in causing or agreeing to a 
substantial number of delays in the case, defendant should be 
relieved from paying prejudgment interest. First, Rollins, 
Brown & Gunnel1 does not demonstrate where in the record this 
issue was argued to or ruled upon by the trial court with 
respect to the claim for prejudgment interest. Having failed 
to raise the matter below, defendant is now precluded from 
arguing the issue on appeal. Trayner v. Cushing, 688 P.2d 856 
(Utah 1984). 
Secondly, a review of the entire record of the case clearly 
establishes that the delays in the proceeding were largely 
attributable to the defendant and not acquiesced in by defen-
dant. The defendant does not mention, for example, that one of 
the trial dates was stricken by District Judge Sorenson after 
defendant filed a motion for recusal. Virtually every request 
by the plaintiff for a trial setting was met by the defendant's 
motion to dismiss for failure to prosecute. On the other hand, 
defendant took no affirmative steps whatsoever to move the 
matter to trial. Defendant's attempts to blame Price-Orem 
Investment Company for the length of these proceedings should 
not be rewarded. 
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CONCLUSION 
The judgment on the jury verdict should be affirmed, 
modified, however, to allow prejudgment interest and costs. 
DATED this 0-S> day of August, 1988. 
SNOW, CHRISTENSEN & MARTINEAU 
By .^^ s 
Bryce D^^Panzer 
Attorneys for 
Plaintiff/Respondent and 
Cross-Appellant 
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